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JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That on 07.08.06 Informant Dharmendra Rabha filed an FIR before 

the officer in charge of Khairabari police station and stated that on that day 

at 4 pm Raju Rabha S/O- Ganesh Rabha , vill- Jamuguri entered into their 

house with a dagger and caused damage to the wall of his house. That when 

the accused tried to cut him with the dagger, he cut the finger.  The accused 

person ran away after assaulting but the dagger was kept by him. Again at 8 

pm Raju Rabha again came to their house with other four persons, namely 

Prasanna Rabha , Mosen Rabha, Sambhu Rabha and Kong Rabha who were 

equipped with dagger and assaulted their family. As a result, his uncle Sugrib 

Rabha was injured severely and he got injury in his shoulder and left hand. 

The accused persons also attempted to cut him and when he resisted Raju 

Rabha,  Raju Rabha was injured. Hence this prosecution case is. 

 



On receipt of the F.I.R., khoirabari P.S case no. 46/06 u/s 447/427/324/34 

IPC was registered. Accordingly police went for investigation, examined witnesses, 

collected evidence and on completion of investigation finding sufficient materials u/s 

447/427/323/324/34 IPC against accused person Kong Rava, Sambhu Rabha, Musen 

Rabha, Raju Rabha and Prasanna Rabha, submitted the charge sheet against the 

said accused Kong Rava, Sambhu Rabha, Prasanna Rabha ,Musen Rabha and Raju 

Rabha. 

  That upon receipt of the Charge sheet the Learned CJM, Darrang, 

transferred the case to the court of JMFC R.Lal for disposal and the court of JMFC R. 

Lal on perusal of the Charge sheet and the other documents sent by the police u/s 

173 Cr.P.C. found sufficient materials to proceed against accused person and issued 

process against him. 

However at the stage of the appearance, the case record was transferred to 

the court of the CJM, Udalguri as the case falls under the jurisdiction of CJM, 

Udalguri. After that the case was transferred the CJM, Udalguri to the court of JMFC 

P.S. Bhattacharya for disposal. As the accused persons were absent in the court 

without step, first NBWA and then Proclamation was issued against the accused 

persons and the case was filed against the accused persons vide order dated 

18/09/2013 by my learned predecessor. However accused Kong Rava was arrested 

and produced in the court on 02.04.14 on the strength of NBWA. After that copy 

was furnished to the accused Kong Rabha and after hearing both sides and perusing 

the case record charge u/s 447/324/427 was framed against accused Kong Rabha 

and read over and explained to accused Kong Rabha to which he pleaded not guilty 

and claimed to be tried. Later on accused Kong Rava was allowed to go on bail and 

the case was fixed for evidence. However later on accused Kong Rava was remained 

absent in the court without step and hence first NBWA and then Proclamation was 

issued against accused Kong Rava and the case was filed against accused Kong 

Rava vide order dated 21/11/2014 by my learned predecessor.  

Later on, accused persons Sambhu Rabha, Musen Rabha were arrested on 

21.01.16 on the strength of NBWA and produced before the court. Accused Raju 

Rabha was also arrested on 05.02.16 on the strength of NBWA and produced before 

the court. After that copy was furnished to the accused persons Sambhu Rabha, 



Musen Rabha and Raju Rabha and after hearing both sides and perusing the case 

record charge u/s 447/324/427/34 was framed against accused persons Sambhu 

Rabha, Musen Rabha and Raju Rabha and read over and explained to accused 

persons Sambhu Rabha, Musen Rabha and Raju Rabha to which they pleaded not 

guilty and claimed to be tried. After that the case was fixed for evidence.  

During the trial prosecution examined two witnesses. It is to be mentioned 

here that witness Sugrib Rava was examined at the stage when accused Kong Rava 

was present in the court. However witness Sugrib Rava was re examined and cross 

examined during the trial of accused persons Sambhu Rabha, Musen Rabha and 

Raju Rabha as accused persons Sambhu Rabha, Musen Rabha and Raju Rabha were 

absent when witness Sugrib Rava was examined first during the trial of Kong Rava. 

The examination of the accused u/s 313 of Cr.P.C. was recorded as per law and kept 

with the record. No defence witness was examined. 

I have heard the arguments of both the sides and perused the evidence on 

record.  

 

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

 

(i) Whether at 8 pm on 07.08.06 accused persons Sambhu Rabha, 

Musen Rabha and Raju Rabha entered in to the compound of 

Dharmendra Rava with the intent to commit an offence in furtherance 

of their common intention and thereby committed the offence 

punishable U/S 447/34 IPC ? 

 

(ii) Whether at 8 pm on 07.08.06 accused persons Sambhu Rabha, 

Musen Rabha and Raju Rabha  caused damage of the property  to the 

amount of Rupees fifty or upwards in the house of Dharmendra Rava 



in furtherance of their common intention and thereby committed the 

offence punishable U/S  427/34 IPC? 

 

(iii) Whether at 8 pm on 07.08.06  accused persons Sambhu Rabha, 

Musen Rabha and Raju Rabha voluntarily caused hurt to Dharmendra 

Rava and Sugrib Rava with Dagger in furtherance of their common 

intention and thereby committed the offence punishable u/s 324/34 

IPC ? 

 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

 

PW 1 Sugrib Rabha stated that he knows the informant and the 

accused persons. On the day of incident when he came to his home he saw 

that someone cut their papaya trees and damaged the wall of the house. He 

asked his family members about the incident then they said that Raju Rabha 

had done such damage. On that day at 8pm Raju Rabha again came to their 

house with Prasanna Rabha, Mosen Rabha, Sambhu Rabha and Kong Rabha. 

He was at home at that time. When he heard the hue and cry in the house 

of Dharmendra Rabha; he went out to their house and saw that Raju Rabha 

was assaulting Dharmendra Rabha at that time. He tried to resist them and 

then Mosen Rabha gave cut blows in his shoulder with his dagger. All the 

accused persons were present at the place of occurrence. The accused 

persons ran away and later on Dharmendra Rabha filed the FIR. Police 

seized the dagger and DAO by which the accused person cut trees. 

In the cross examination, PW1 stated that Raju Rabha and the 

informant are relatives. The house of Kong Rabha is 200 meter away from 

the house of informant. It was dark at the time of incident. He was not 

present at the first incident. He also saw a Rod in the hand of Dharmendra 

Rabha. Mosen Rabha was 12 feet away from him . Kong Rabha was standing 



on the road. Kong Rabha didn’t assault. It is not a fact that Kong Rabha saw 

the incident when he was going to his house. 

PW 2 Dharmendra Rabha stated that he is the informant and the 

accused persons Sambhu Rabha, Musen Rabha and Raju Rabha are their 

neighbors. The incident took place about 8 years ago. The accused persons 

fought with him at his house at about 4 pm. Again at about 7 pm the 

accused persons came with Prasanna Rabha and Kong Rabha and Raju and 

altercated with him. He got injury in his hand. They assaulted his uncle 

Sugrib Rabha and injured in his legs . Later on he filed this case. 

During cross examination PW2 stated that they compromised 

between them after lodging FIR and living peacefully. There is no conflict 

among them. He forgot how he was injured. He has no objection if the 

accused persons are acquitted him of this case. 

PW1 Sugrib Rabha, in his re examination in chief, stated that he 

knows the informant and the accused persons Raju Rabha, Masen Rabha, 

Sambhu Rabha, Prassana Rabha and Kong Rabha. The incident took place 

about 9 years ago. On the day of the incident, the accused persons came to 

his house and assaulted him and Dharmendra Rabha with iron rod. He got 

injury in his shoulder.  Later on Dharmendra Rabha lodged the case in the 

police station. Police seized one dao from the place of the occurrence.  

During re-cross examination, PW1 stated that they and the accused 

persons beat each other. Masen Rabha assaulted him. The seized articles 

were seized from the house of the Dharmendra Rabha. He did not get any 

stitch in his injured portion. Now they have compromised the case. If the 

accused persons are acquitted of the case, he has no objection.  

 

On perusal of the evidence on record, it is found that PW2 in his cross 

examination and PW1 in his re- cross examination stated that they have 

compromised the case with the accused persons.  However it is found that in the 



instant case, charge u/s 447/324/427/34 was framed against accused persons 

Sambhu Rabha, Musen Rabha and Raju Rabha and read over and explained to 

accused persons Sambhu Rabha, Musen Rabha and Raju Rabha to which they 

pleaded not guilty and claimed to be tried. Moreover offence u/s 324 IPC is non 

compoundable offence in nature.  

 It is also to be noted prosecution witness no.1  Sugrib Rava was examined 

at the stage when accused Kong Rava was present in the court. However 

prosecution witness no.1  Sugrib Rava was re examined and re cross examined 

during the trial of accused persons Sambhu Rabha, Musen Rabha and Raju Rabha as 

accused persons Sambhu Rabha, Musen Rabha and Raju Rabha were absent when 

prosecution witness no.1  Sugrib Rava was examined first during the trial of Kong 

Rava.   

As per section 273 Cr.P.C., Evidence to be taken in presence of accused or 

when his personal attendance is dispensed with, in presence of his pleader.  When 

prosecution witness no.1  Sugrib Rava was examined first, accused persons Sambhu 

Rabha, Musen Rabha and Raju Rabha were absent.  

Now in support of the FIR, PW1 stated that on the day of the incident, the 

accused Raju Rabha, Masen Rabha, Sambhu Rabha, Prassana Rabha and Kong 

Rabha came to his house and assaulted him and Dharmendra Rabha with iron rod. 

He got injury in his shoulder. Again PW2 stated that at about 7 pm on the day of the 

incident the accused persons came with Prasanna Rabha and Kong Rabha and Raju 

and altercated with him. PW2 also stated that he got injury in his hand and that the 

accused persons assaulted his uncle Sugrib Rabha and injured in his legs . 

 Moreover PW1 reaffirmed the fact that the accused Masen Rava assaulted 

him as in his cross examination.  

 It is found that defence could not rebut the allegation as to the fact of 

wrongful entry and then beating of the victims by the accused persons by way of 

cross examination of PWs.  



As per section 222 (2) of Cr.P.C. when a person is charged with an 

offence and facts are proved which reduce it to a minor offence, he may be 

convicted of the minor offence, although he is not charged with it. 

It is found that though the prosecution has failed to prove the guilt of the 

accused u/s 324 IPC, it is found that prosecution has been able to prove the 

ingredients of the offence u/s 323 IPC. It is a known fact that the minor offence 

should be composed of the some of the ingredients of the main offence.  

 

Section 319 IPC defines Hurt.--Whoever causes bodily pain, disease or infirmity to 

any person is said to cause hurt. 

 

Section 323 IPC lays down Punishment for voluntarily causing hurt. 

323. Punishment for voluntarily causing hurt.--Whoever, except in the case provided 

for by section 334, voluntarily causes hurt, shall be punished with imprisonment of 

either description for a term which may extend to one year, or with fine which may 

extend to one thousand rupees, or with both. 

 

Section 324 IPC lays down Voluntarily causing hurt by dangerous weapons or 

means. 

324. Voluntarily causing hurt by dangerous weapons or means.-- 

Whoever, except in the case provided for by section 334, voluntarily causes hurt by 

means of any instrument for shooting, stabbing or cutting, or any instrument which, 

used as a weapon of offence, is likely to cause death, or by means of fire or any 

heated substance, or by means of any poison or any corrosive substance, or by 

means of any explosive substance or by means of any substance which it is 

deleterious to the human body to inhale, to swallow, or to receive into the blood, or 

by means of any animal, shall be punished with imprisonment of either description 

for a term which may extend to three years, or with fine, or with both. 

 

In the instant case prosecution has not been able to prove the allegation that 

the accused persons Sambhu Rabha, Musen Rabha and Raju Rabha caused hurt 

to Sugrib Rava and Dharmendra Rava with dangerous weapon as PW2 did 



not state that accused persons Sambhu Rabha, Musen Rabha and Raju 

Rabha assaulted them with the dangerous weapon. PW2 stated that they got 

pain. Hence prosecution has been able to prove the allegation that the accused 

persons voluntarily caused hurt to Sugrib Rava and Dharmendra Rava. 

At this stage I would like to go through Section 34 IPC. Section 34 IPC 

defines Acts done by several persons in furtherance of common intention.— 

When a criminal act is done by several persons in furtherance of the common 

intention of all, each of such persons is liable for that act in the same manner as if it 

were done by him alone. 

 

 The true content of Section 34 IPC is that if two or more persons 

intentionally do an act jointly the position of law is just the same as if each of them 

has done it individually by himself.  

 The common intention implies pre arranged plan prior meeting of minds, 

prior consultation in between all the persons constituting the group.  

 In the instant case accused persons came to the house with Prasanna Rabha 

and Kong Rabha and Raju and altercated with him. He got injury in his hand. They 

assaulted his uncle Sugrib Rabha and injured in his legs. 

 Manner in which the act was committed by the accused persons, clearly 

reflected their common intention.  

Moreover as per the section 134 of the Indian Evidence Act number 

of witnesses is immaterial and the quality of the witness is material.  

However it is found that PW1 in his re examination in chief and PW2 in 

his examination in chief did not state anything as to causing damage to the 

property of the victims. Hence there is no material against accused persons 

Sambhu Rabha, Musen Rabha and Raju Rabha u/s  427/34 IPC.  

Hence it is found that prosecution has been able to prove the case u/s 

447/323/34 IPC against the accused persons beyond reasonable doubt. 

 



 

ORDER 

 

 Accordingly accused persons Sambhu Rabha, Musen Rabha and Raju Rabha 

are found guilty of an offence u/s  447/323/34 IPC. However accused persons 

Sambhu Rabha, Musen Rabha and Raju Rabha are not found guilty of an offence u/s  

427/34 IPC and set at liberty forthwith.  

In order to deter the accused persons from commission of the dame kind of 

offence in future, I am of the opinion not to give the benefit of section 3/4 of the 

Probation of the Offenders Act 1958 to accused persons Sambhu Rabha, Musen 

Rabha and Raju Rabha 

I have also heard the accused persons on the quantum of sentence to be 

imposed on them. 

Keeping in view the nature and circumstances of the case accused persons 

Sambhu Rabha, Musen Rabha and Raju Rabha also sentenced to pay fine of Rs. 

500/- only each i/d to S/I for 5 days for the offence committed u/s  447/34 IPC and 

accused persons Sambhu Rabha, Musen Rabha and Raju Rabha are sentenced to 

undergo for simple imprisonment for 15 days  only each for the offence committed 

u/s  323/34 IPC .  

Already undergone period by the accused persons in jail shall be set off 

against the sentence of imprisonment imposed on the accused persons toady.  

The bail-bonds of convict Sambhu Rabha, Musen Rabha and Raju Rabha are 

extended for a further period of 6 months from today as per provisions of Section 

437A, Cr.P.C as amended upto date.  

A copy of the judgement be furnished to convict Sambhu Rabha, Musen 

Rabha and Raju Rabha free of cost. 

The judgment is delivered in the open Court in presence of the accused, 

under my hand and the seal of this court on this the 23rd day of May, 2016.  

 

  

 

(N.C.BHUYAN) 



Judicial Magistrate 1st Class  

     Udalguri 

 

 

 

 

 

 

Appendix:- 

 

1. Prosecution witnesses  

PW-1  Sugrib Rabha 

PW 2 – Dharmendra Rabha 

 

 

2. Defence witnesses  

None   

 

3. Prosecution exhibit.  

Ext -1- Ejahar 

4. Defence exhibit. 

None 

 

 

    (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 

 


